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APPLICATION FOR PATENT TERM ADJUSTMENT 
UNDER 37 CFR §1.705(1)) 

Sir: 

Applicants received a Notice of Allowance in the above-referenced patent application. 
Included with the Notice of Allowance was a "Determination of Patent Term Adjustment under 35 
U.S.C. 154(b)" indicating that the subject application was entitled to 0 days of Patent Term 
Adjustment (PTA). Applicants respectfully assert that the subject application is entitled to 509 days 
of Patent Term Adjustment, for the following reasons: 

The subject application was filed as a national stage application pursuant to35U.S.C.§371 
on September 30, 2004. The applicants fulfilled the requirements of 35 U.S.C. §371 for this 
application on April 1 8, 2006. A review of the PAIR record shows that the Patent Office apparently 
calculated the "B-delay" in the application based upon the April 1 8, 2006 date. However, a review 
of the relevant statutes and regulations shows that the actual date to be used with regard to the 
calculation of B-delay time-limits is the date on which national filing "commenced" pursuant to 35 
U.S.C. §§371 (b) and (f), i.e., 30-months from the earliest claimed priority date. Furthermore, a recent 
Patent Office decision in U.S. Patent No. 7,465,444 concurred, that the filing date of an application 
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filed under 35 U.S.C. §371 is the date of expiration of the applicable time limits under PCT articles 
22(1) or (2), i.e., the 30-month date. 

The priority date claimed in the international application from which the subject national 
application was filed was April 3, 2002. Therefore, applicants assert that the date on which national 
filing "commenced" in the subject application should be October 3, 2004. 

Based upon this filing date of October 3, 2004, applicants should have received a first action 
in this application no later than December 3, 2005. However, the first Action in this application was 
not mailed until July 24, 2007. This should have constituted a 598 day Patent Office delay. 

Notwithstanding the above assertions, applicants put forth the following argument that the 
actual filing date of the subject application is the date on which the application was received by the 
Patent Office. 35 U.S.C. 372(a) pertains to national stage requirements and procedures and states 
that: 

(a) All questions of substance and, within the scope of the requirements of the treaty 
and Regulations, procedure in an international application designating the United 
States shall be determined as in the case of national applications regularly filed in the 
Patent and Trademark Office , (emphasis added) 

Further, 35 U.S.C. 1 1 1(a)(4) pertains to the necessary documentation for receiving a filing date in a 
regular application and states that: 

(4) The filing date of an application shall be the date on which the specification 

and any required drawing are received in the Patent and Trademark Office, (emphasis 
added) 

As such, 35 U.S.C. 21 states that: 

(a) The Director may by rule prescribe that any paper or fee required to be filed in the 
Patent and Trademark Office will be considered filed in the Office on the date on 
which it was deposited with the United States Postal Sendee or would have been 
deposited with the United States Postal Service but for postal service interruptions or 
emergencies designated by the Director, (emphasis added) 
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In view of the foregoing, it stands to reason that the filing date of a national stage application is the 
date on which the complete specification is deposited with the United States Postal Service, which 
for the subject application was September 30, 2004. 

Bearing these facts in mind, we turn now to 35 U.S. C. § 1 54 (b)(l)(A)(i)(I) which states that 
the term of the patent will be extended 1-day for each day after the end of the period in which the 
Patent Office failed to: 

(i) provide at least one of the notifications under section 132 of this title or a 
notice of allowance under section 151 of this title not later than 14 months after 

(I) the date on which an application was filed under section 1 1 1 (a) of 
this title; .... 

In other words, based upon the filing date of September 30, 2004, applicants should have 
received a first Action in this application no later than November 30, 2005. However, as mentioned 
above, the first Action in this application was not mailed until July 24, 2007. The applicants assert 
that this should have constituted a 601 day Patent Office delay. 

In either case, a review of the PAIR record shows that the Patent Office delay based upon 35 
U.S.C. § 1 54 (b)(l)(A)(i)(I) was determined to be only 36 days. It should be noted that there was a 
92-day applicant delay in this application as well. 

In view of the above discussion, the applicants respectfully submit that based upon the 30- 
month expiration date, they are entitled to at least 506 days of total Patent I crn i Vdj iisut iL nj (59 

days of Patent Office delay - 92 days of applicant delay). However, the applicants further submit 
that, based upon the actual filing date of the application, they are entitled to 509 days of total Patent 
Term Adjustment (601 days of Patent Office delay - 92 days of applicant delay). 

The applicants respectfully request that the record of this application be reviewed and 
corrected to ensure that the granted patent indicates the correct Patent Term Adjustment. This 
application is not subject to a terminal disclaimer. 
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Please charge the fee of $200 for this Application for Patent Term Adjustment to Deposit 
Account No. 1 9-0065. Any additional fees as required by 37 CFR §§ 1 . 1 6 or 1 . 17 should be charged 
to Deposit Account No. 19-0065. 



Respectfully submitted, 

Frank C. Eisenschenk, Ph.D. 
Patent Attorney 
Registration No. 45,332 
Phone No.: 352-375-8100 
Fax No.: 352-372-5800 
Address: P.O. Box 142950 

Gainesville, FL 32614-2950 



FCE/gld 



M:\GwenD\DOC\PTO\PTA-PETlT10NSW-371-with alternative PTA Pet.doiflDNB/gld 



